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United States of America 
Before Federal Trade Commission 


Docket No. 5804 


In the Matter of: 


DAVID BERNSTEIN, an Individual Trading and 
Doing Business as AFFILIATED CREDIT 
EXCHANGE and BUSINESS RESEARCH 


COMPLAINT 


Pursuant to the provisions of the Federal Trade 
Commission Act and by virtue of the authority 
vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that David Bern- 
stein, an individual trading and doing business as 
Affiliated Credit Exchange and Business Research, 
hereinafter referred to as respondent, has violated 
the provisions of said Act, and it appearing to the 
Commission that a pvoceeding by it in respect 
thereof would be in the public interest, hereby is- 
sues its complaint, stating its charges in that re- 
spect as follows: 

Paragraph One: Respondent David Bernstein 
is an individual trading and doing business under 
the names Affiliated Credit Exchange and Business 
Research, with his office and principal place of busi- 
ness located at 326 West Third St., in the city of 
Los Angeles, California. 

Paragraph Two: Respondent is now, and for 
more than two years last past, has been engaged in 
conducting a collecting agency and in collecting ac- 


4 David Bernstein, ete. 


counts owed to others upon a commission basis con- 
tingent upon collection. Many of these accounts 
are sent to respondent from persons residing in 
states other than California. 

Paragraph Three: In the course and conduct 
of his business, respondent frequently desires to 
ascertain the current addresses of persons from 
whom he is endeavoring to collect moneys due to 
his clients, the names and addresses of the em- 
ployers of such persons and other information 
about such persons. For this purpose he uses, and 
has used, post cards of the type commonly referred 
to as ‘‘double post cards.’’ These cards are mailed 
in bulk by respendent to his agent in Washington, 
D. C., and are in turn mailed by said agent at 
Washington, D. C., to the addresses located in va- 
vious states. One part of the card is addressed to 
and contains a message for the debtor. On the side 
for the debtor’s address there appears the follow- 
ing: 


ec uuiti ho 

‘*Business Research, 
“703 Albee Building, 
‘‘Washington 5, D. C.”’ 


The card reads: 
‘*Washington, D. C. 
“Mo Addressee: 


‘To enable us to complete our records it is 
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necessary that you furnish the information re- 
quested on the attached ecard. 


‘“‘Do this at once and mail to us. 


“BUSINESS RESEARCH, 
“By D. BERNSTEIN.” 


The other, or ‘‘reply’’ part of the post ecard, is 
addressed to ‘‘Business Research, 703 Albee Build- 
ing, Washington 5, D. C.’’ and is intended to be 
detached, filled out and mailed by the debtor. The 
following is a copy: 


“SU CC _ ea ee ane Prone 
meomlomect © ACAVeSS .............++.5s-.508s. 
mowloject’s Himployer ........%.....2....:.4% 
°° 0 ECGS 2 Mone ae ee» PRR am 


“ONGC UTS INGUNG ae rr as 


Along the right side of the card a box of figures 
similar to the arrangement appearing on ‘‘punch 
cards’’ commonly used for statistical purposes, is 
printed. Such cards as are completed and mailed 
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to the Washington, D. C., address are forwarded 
from Washington, D. C., to respondent in the State 
of California, by his said agent. 

Paragraph Four: Through the use of the name 
“‘Business Research’’ and the form and phraseology 
of the cards, respondent represents that he is en- 
gaged in conducting a business research bureau or 
office, or in compiling business and labor statistics 
and that the information requested is for such pur- 
poses. 

Paragraph Five: The aforesaid representations 
and the implications arising therefrom are false 
and misleading. 

In truth and in fact, respondent is not conduct- 
ing and is in no way connected with any research 
bureau, business or labor statistical office. His busi- 
ness and the sole purpose in sending said cards is 
in connection with the collection of accounts, and 
he is not engaged in business or Jabor research or 
the compiling of statistics of any nature. 

Paragraph Six: The uses hereinabove set forth 
of the aforesaid cards has, and has had, the ¢a- 
pacity and tendency to mislead and deceive, and 
has misled and deceived, many persons to whom 
the said cards were sent into the erroneous and mis- 
taken belief that the trade name used by respond- 
ent indicated the true nature of his business; that 
he was engaged in conducting a research bureau 
or office or in coupling business and labor statis- 
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tics, and induced the recipients thereof to give in- 
formation to respondent which otherwise they 
would not have supplied. 

Paragraph Seven: The aforesaid acts and prac- 
tices of respondent, as herein alleged, are all to the 
prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Fed- 
eral Trade Commission Act. 

Wherefore, the Premises Considered, the Fed- 
eral Trade Commission on this 5th day of Septem- 
ber, A.D. 1950, issues its complaint against said 


respondent. 
Notice 


Notice is hereby given you, David Bernstein, re- 
spondent herein, that the 6th day of November, 
A.D. 1950, at 10 o’clock, is hereby fixed as the time, 
and Los Angeles, California, as the place when and 
where a hearing will be had before Everett F. Hay- 
craft, a trial examiner of the Federal Trade Com- 
mission, on the charges set forth in this complaint, 
at which time and place you will have the right 
under said Act to appear and show cause why an 
order should not be entered requiring you to cease 
and desist from the violations of law charged in 
this complaint. 

You are notified and required, on or before the 
20th day after service upon you of this complaint, 
to file with the Commission an answer to said com- 
plaint. The Rules of Practice of the Commission 
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with respect to answers or failure to appear or an- 
swer (Rule VIII) provide as follows: 

In ease of desire to contest the proceeding 
the respondent shall, within twenty (20) days 
from the service of the complaint, file with the 
Commission an answer to the complaint. Such 
answer shall contain a concise statement of the 
facts which constitute the ground of defense. 
Respondent shall specifically admit or deny or 
explain each of the facts alleged in the com- 
plaint, unless respondent is without knowledge, 
in which case respondent shall so state. 


* * * 


Failure of the respondent to file answer 
within the time above provided, and failure to 
appear at the time and place fixed for hearing, 
shall be deemed to authorize the Commission, 
without further notice to respondent, to pro- 
ceed in regular course on the charges set forth 
in the complaint. 

If respondent desires to waive hearing on 
the allegations of fact set forth in the com- 
plaint and not to contest the facts, the answer 
may consist of a statement that respondent ad- 
mits all the materia] allegations of fact charged 
in the complaint to be true. Such answer will 
constitute a waiver of any hearing as to the 
facts alleged in the complaint, and findings as 
to the facts and conclusions based upon such 
answer shall be made and order entered dis- 
posing of the matter without any intervening 
procedure. 


vs. Federal Trade Commission 9 


The respondent may, however, reserve in 
such answer the right to submit proposed find- 
ings and conclusions under Rule XXI, and 
the right to appeal under Rule X XIII. 


Rule V of the Rules of Practice provides in part: 


Upon request made within fifteen (15) days 
after service of the complaint, any party shall 
be afforded opportunity for the submission of 
facts, arguments, offers of settlement or pro- 
posals of adjustment where time, the nature 
of the proceeding, and the public interest per- 
mit, and due consideration shall be given to 
the same. Such submission shall be in writing. 
The filing of such request shall not operate to 
delay the filing of the answer. 


In Witness Whereof, the Federal Trade Com- 
mission has caused this, its complaint, to be signed 
by its Secretary and its official seal to be hereto 
affixed at Washington, D. C., this 5th day of Sep- 
tember, A.D. 1950. 


By the Commission. 


[Seal] /3s/ D. C. DANIEL, 
Secretary. 
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United States of America 
Before Federal Trade Commission 


[Title of Cause. ] 
ANSWER 
Comes now respondent and in answer to com- 
plaint on file, admits, denies and alleges as follows: 
I. 
Respondent admits all the material allegations of 
fact charged in the complaint to be true. 
Jit 


Respondent denies that he is engaged in inter- 
state commerce and that the Federal Trade Com- 
mission lacks jurisdiction to entertain this matter 
and that the Federal Trade Commission Act does 
not apply to this respondent. 


gE be 


Respondent reserves herein the right to appeal 
under Rule XXIII of the Rules of practice of the 
Federal Trade Commission. 


/s/ DAVID BERNSTEIN, 
/s/ CARL J. MOOSLIN, 


Attorney for Respondent. 
Received October 2, 1950. 
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United States of America 
Before Federal Trade Commission 


[Title of Cause. ] 


REQUEST FOR PERMISSION TO FILE 
SUBSTITUTE ANSWER 


To Trial Examiner Everett I’. Hayecraft: 

You will please take notice that respondent, 
through undersigned counsel, respectfully requests 
permission to substitute the accompanying Answer 
for the Answer heretofore filed and received by 
your office on October 2, 1950, as a review of said 
previous Answer has disclosed apparent contradic- 
tory statement and said Answer would not serve 
to properly place the issues before the Commission. 


Respectfully submitted, 


DAVID BERNSTEIN, 
By /s/ CARL J. MOOSLIN, 
Attorney for Respondent. 


Dated this 16th day of October, A.D. 1950. 


Received October 19, 1950, 


12 David Bernstein, ete. 


United States of America 
Before Federal Trade Commission 


[Title of Cause. ] 


ORDER GRANTING RESPONDENT’S MO- 
TION FOR PERMISSION TO WITH- 
DRAW ANSWER AND TO FILE 
SUBSTITUTE ANSWER 


This matter coming on to be heard by the Trial 
Examiner upon the request of counsel for respond- 
ent dated October 16, 1950, for permission to with- 
draw original answer filed October 2, 1950 because 
of an apparent contradictory statement appearing 
therein, and to file in lieu thereof a substitute an- 
swer dated October 16, 1950; and the trial examiner 
having duly considered the motion, 

It Is Ordered that motion of counsel for re- 
spondent for permission to withdraw answer filed 
herein on October 2, 1950, and to file in lieu thereof 
answer dated October 16, 1959, be, and the same 
hereby is, granted. 


Dated at Washington, D. C., this 19th day of 
October, 1950. 


/s/ EVERETT F. HAYCRAFT, 
Trial Examiner. 


Received October 19, 1950. 
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United States of America 
Before Federal Trade Commission 


[ Title of Cause. ] 
ANSWER 


Comes Now the respondent, David Bernstein, an 
individual, trading and doing business as Affiliated 
Credit Exchange and Business Research, by his at- 
torney, Carl J. Mooslin, and answering the com- 
plaint in this proceeding states that he admits all 
the material allegations of fact set forth in said 
complaint and waives all intervening procedure and 
further hearing as to the said facts. 

Respondent denies that he is engaged in Inte1- 
state Commerce and further alleges that the Fed- 
eral ‘rade Commission lacks jurisdiction over this 
respondent, and further that the Federal Trade 
Commission Act does not apply to this respondent 
and therefore respondent denies that the facts al- 
leged in the complaint constitute a violation of the 
Federal Trade Commission Act and reserves the 
right to file brief and have oral argument on the 
law herein and reserves the right to appeal from 
any decision entered herein by the Commission. 

Dated this 16th day of October, A.D. 1950. 


DAVID BERNSTEIN, 
By /s/ CARL J. MOOSLIN, 
Attorney for Respondent. 


Received October 19, 1950. 
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United States of America 
Before Federal Trade Commission 


[Title of Cause. ] 


NOTICE OF PLACE OF HEARING 


Notice is hereby given that hearing in the above- 
entitled matter set to begin at 10 a.m. PST on 
November 6, 1950, in Los Angeles, California, will 
be held in Room 229, United States Post Office & 
Court House Building. 


/s/ EVERETT F. HAYCRAFT, 
Trial Examiner. 


October 24, 1950. 


Received October 24, 1950. 


United States of America 
Before Federal Trade Commission 


[Title of Canse.] 


PROPOSED FINDINGS AND CONCLUSION 
Yo Trial Examiner Everett I’. Haycraft: 


Pursuant to Rule XX1 of the Rules of Practice 
of the Federal Trade Commission, J. W. Brook- 
field, Jr., attorney supporting the complaint herein, 
submits to the Trial Examiner his proposed find- 
ings and conclusion therein, together with the rea- 
sons therefor as hereinafter set forth: 
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Proposed Finding: 

Respondent David Bernstein is an individual 
trading and doing business under the names Affili- 
ated Credit Exchange and Business Research, with 
his office and principal place of business located at 
326 West Third St., in the city of Los Angeles, 
California. 

Respondent is now, and for more than two years 
last past, has been engaged in conducting a collect- 
ing agency and in collecting accounts owed to others 
upon a commission basis contingent upon collec- 
tion. Many of these accounts are sent to respondent 
from persons residing in States other than Cali- 
fornia. 

Reason for Proposed Finding: 


Admitted by answer and R. pp. 5-6, 8-9, 
stipulation R. p. 21. 


Proposed Finding: 


In the course and conduct of his business, re- 
spondent frequently desires to ascertain the current 
addresses of persons from whom he is endeavoring 
to collect moneys due his clients, the names and ad- 
dresses of the employers of such persons and other 
information about such persons. For this purpose 
he uses, and has used, post cards of the type com- 
monly referred to as ‘‘double post cards.’’ These 
ecards are mailed in bulk by respondent to his agent 
in Washington, D. C., and are in turn mailed by 
said agent at Washington, D. C., to the addresses 
located in various States. One part of the card is 
addressed to and contains a message for the debtor. 
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On the other side of the debtor’s address there ap- 
pears the following: 

“Tretnim 10 

‘*Business Research, 

‘*703 Albee Building, 

‘“Washington 5, D. C.”’ 


The card reads: 
‘*Washington, D. C. 
‘“'o Addressee: 


‘‘To enable us to complete our records it is 
necessary that you furnish the information re- 
quested on the attached card. 

‘‘Do this at once and mail to us. 

‘BUSINESS RESEARCH, 
‘By D. BERNSTEIN.”’ 


The other, or ‘‘reply’’ part of the post card, is 
addressed to ‘‘ Business Research, 703 Albee Build- 
ing, Washington 5, D. C.,’’ and is intended to be 
detached, filled out and mailed by the debtor. The 
following is a copy: 
BUNT CCL nce 3. eget ee 
“subject's Address ............. 0) 
“Subject’s Employer .......)..... eee 
OENOOMOSS 3. acu cay » so aes a 
MOST hens ed es OR Does this 
include room, board or services? ........ 


‘Own Home ... Rent? ... Own Auto? ... 
“Tf married, spouse’s name: .............-. 
‘“‘Spouse’s employment, if any: ............. 
“Number of dependehts: ........... ee 
V OUTMMeINC: ... 228s...) .0a. # 


| 
| 
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Along the right side of the card a box of figures 
similar to the arrangement appearing on ‘‘ punch 
cards’? commonly used for statistical purposes, 1s 
printed. Such cards as are completed and mailed 
to the Washington, D. C., address are forwarded 
from Washington, D. C., to respondent in the State 
of California, by his said agent. 

Through the use of the name ‘‘Business Re- 
search’”’ and the form and phraseology of the cards, 
respondent represents that he is engaged in con- 
ducting a business research bureau or office, or in 
compiling business and labor statistics and that the 
information requested is for such purposes. 


Reasons for Proposed Findings: 


It is admitted in the answer that respondent 
mails cards as desired. See also Record pp. 
10-13, Com. Ex. la-1b, 2a, 2b, 3,.4, 5, and 6, R. 
pp. 15-18, stipulation R. p. 21. 


Proposed Finding: 

The aforesaid representations and the implica- 
tions arising therefrom are false and misleading. 

In truth and in fact, respondent is not conduct- 
ing and is in no way connected with any research 
bureau, business or labor statistical office. His busi- 
ness and the sole purpose in sending said ecards is 
in connection with the collection of accounts, and 
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he is not engaged in business or labor research or 
the compiling of statistics of any nature. 


Reason for Proposed Finding: 
R. p. 17-18, stipulation R. p. 21. 


Proposed Finding: 

The uses hereinabove set forth of the aforesaid 
eards has, and has had, the capacity and tendency 
to mislead and deceive, and has misled and de- 
ceived, many persons to whom the said cards were 
sent into the erroneous and mistaken belief that the 
trade name used by respondent indicated the true 
nature of his business; that he was engaged in con- 
ducting a research bureau or office or in compiling 
business and labor statistics, and induced the re- 
cipient thereof to give information to respondent 
which otherwise they would not have supplied. 


Reason for Proposed Finding: 

Respondent testified that he receives answers 
from 10 per cent of those to whom eards are 
sent. R. p. 19. Stipulation R. p. 21. 


Proposed Conclusion: 

~The aforesaid acts and practices of respondent, 
as herein found, are all to the prejudice and in- 
jury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the 
intent and meaning of the Federad Trade Com- 
mission Act. 
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Reasons for Proposed Conclusion: 
Testimony, stipulation and exhibits above 
referred to: 


The only question at issue is the respond- 
ent’s denial that he is within the jurisdiction 
of the Federal Trade Commission. In that con- 
nection the Trial Examiner’s attention is di- 
rected to the number of cases involving the 
use of skip tracers by those who do not sell 
these devices as well as those who sell the forms 
as an article in commerce. See Silverman v. 
FTC (2d) 751 in which Judge Denman of the 
9th Cireuit rules that the use of skip tracers 
was a cheap swindle. 

In the recent case of Lewis, et al., v. Post 
Master General in the U. S. District Court for 
the District of Columbia, Judge Holtzoff dis- 
missed the Post Office fraud case against re- 
spondent who was charged with using skip 
tracer methods, but in his opinion agreeing 
with the Silverman case stated that ‘‘Unfair 
and deceptive acts and practices are far 
broader than the words ‘scheme or artifice to 
defraud.’ The practice may be unfair, it may 
be deceptive without necessarily being a scheme 
or artifice to defraud.’ (U. S. Dist. Ct. for 
D. C., December 10, 1947.) 

While originally the idea of ‘‘ecommerce”’ 
was confined to the shipment of goods or com- 
modities between the states or between the na- 
tions, this idea during the past half century 
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has been broadened so that at the present time 
the term embraces all intercourse between the 
states. Even a personal telegraphic message 
or telephone call is commerce under the liberal 
and widened definition of the term. The most 
narrow and conservative definition of com- 
meree would be intercourse of a business or 
commercial nature. Even under this definition 
respondent’s actions in mailing cards from Cali- 
fornia to Washington and his agent’s action 
in mailing the cards from Washington to the 
straying debtors in various states of the United 
States would constitute commerce. 

Commerce is defined by corpus juris as em- 
bracing business or commercial intercourse 1n 
any and all forms and branches and in all com- 
ponent parts between the citizens of different 
states and may embrace purely social inter- 
course between citizens of different states (15 
C.J.S. 257). Among the cases quoted in sup- 
port of this definition is Blumenstock Bro. 
Advs. Agency. v. Curtis Publishing Company, 
252 U. S. 436; Norm Advertising v. Parker, 
172 Southern 586, 588. The courts have held 
that securities are the subject of interstate 
commerce (Oklahoma-Texas Trust v. S.E.C. 
100 F. (2d) 888) and radio broadcasting con- 
stitutes interstate commerce when the radius 
extends beyond state lines (NBC v. Board of 
Public Utilities of N. J. 25 F. Supp. 761). 
That causing the interstate transmission of in- 
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formation or intelligence would bring respond- 
ents herein under the Federal Trade Commis- 
sion can therefore not be denied and the Com- 
mission in a number of cases which have been 
before it has taken jurisdiction over parties 
engaged in the collection business wherein the 
circumstances were identical with those in the 
present case. See FTC v. Southern Michigan 
Collection Service, et al., Docket 5058; FTC 
v. Ancestral Survey, et al., Docket 5056; FTC 
v. Herman, Docket 5225. In the pending case 
of FTC v. Nationa] Surveys Bureau, Docket 
9745, in which respondent is using his own 
skip tracing forms in his efforts to locate: de- 
linquent debtors, the learned and able counsel 
representing respondent did not question the 
Commission’s jurisdiction in view of the fact 
that he was mailing his letters throughout the 
country. 


Proposed Order: 

It is ordered that respondent David Bernstein, 
trading as Affiliated Credit Exchange and Business 
Research, his representatives, agents and em- 
ployees, directly or through any corporate or other 
device in connection with the use of form letters, 
return postal cards or other written or printed ma- 
terial in carrying on the business or collecting of 
aiding in the collection of debts in commerce 
as ‘‘commerce’’ is defined in the Federal Trade 
Commission Act, do forthwith cease and desist 
from: 
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1. Using the words Business Research or 
any other words of similar import to designate, 
deseribe or refer to respondent’s business or 
otherwise representing, directly or by impliea- 
tion that respondent is engaged in researeh in 
business or other forms of research. 


2. Representing that respondent’s said busi- 
ness is other than that of colleeting debts or 
that the information sought by means of re- 
spondent’s devices is for any purpose other 
than for the use in the collection of debts. 


3. From representing that respondent’s 
business is located in Washington, D. C. 


Respectfully submitted, 


/s/ J. W. BROOKFIELD, JR., 
Attorney Supporting 
Complaint. 


December 13, 1950. 


Received December 15, 1950. 
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United States of America, Before 
Federal Trade Commission 


[ Title of District Court and Cause. ] 


ORDER CLOSING CASE BEFORE THE 
TRIAL EXAMINER 


The taking of testimony in the above-entitled 
proceeding having been closed on the record as of 
November 6, 1950, and all intervening procedure 
as provided in the Commission’s Rules of Practice 
having been complied with, 

It Is Ordered that the case before the trial ex- 
aminer be, and the same hereby is, closed as of 
December 20, 1950. 


Dated at Washington, D. C., this 20th day of 
December, 1950. 


/s/ EVERETT F. HAYCRAFT, 
Trial Examiner. 


Received December 20, 1950. 
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United States of America, Before 
Federal Trade Commission 


[Title of Cause. ] 


RULINGS UPON PROPOSED FINDINGS 
AND CONCLUSION 


Counsel in support of the complaint presented 
proposed findings and conclusion and the reasons 
therefor which have been given consideration. Inas- 
much as the proposed findings followed generally 
the allegations of the complaint, which were ad- 
mitted by counsel for respondent (Tr. 21), thev 
have generally been adopted and made a part of 
the findings of the trial examiner in the Initial 
Decision. 

The only questions at issue according to the plead- 
ings 1s whether or not the Federal Trade Commis- 
sion has jurisdiction over the respondent who is 
not engaged in the sale of any commodities in 
interstate commerce but is engaged in the business 
of operating a collection ageney by means of post 
cards, form letters, and other similar devices, 
known as ‘‘skip tracers,’’ which are transported 
through the mails from his place of business in 
California to Washington, D. C., and elsewhere 
throughout the United States. 

The Commission has issued orders to cease and 
desist in other cases involving the use of ‘‘skip 
tracing’’ and the practice has been also condemned 
in the decision of the United States Cireuit Court 
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of Appeals, Silverman vs. FTC, reported in 145 
Fed. (2nd) 751. In the case, Judge Denman of the 
9th Circuit affirmed the Commission’s order to cease 
and desist, holding that ‘‘Petitioner’s scheme is a 
cheap swindle and the argument that it is less so 
because it may in certain cases trap swindling 
debtors is not one pleasing to entertain.”’ 

The proposed conclusion of counsel in support of 
the complaint with respect to what constitutes com- 
merce as that word is defined and used in the Fed- 
eral Trade Commission Act is also acceptable. 
Although the respondent herein was not engaged in 
the sale of any product in commerce, his business 
required the use of the mails and the transportation 
of post cards, form letters and other similar de- 
vices from one state to another. This practice brings 
respondent within the jurisdiction of the Federal! 
Trade Commission. 


/s/ EVERETT F. HAYCRAFT, 
Trial Examiner. 


December 22, 1950. 


Received December 26, 1950. 
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United States of America, Before 
Federal Trade Commission 


[Title of Cause. ] 


INITIAL DECISION 
By Everett F. Haycraft 
Trail Examiner 


Pursuant to the provisions of the Federal Trade 
Commission Act, the Federal Trade Commission, 
on September 5, 1950, issued and subsequently 
served its complaint in this proceeding upon re- 
spondent David Bernstein, an individual trading 
and doing business as ‘‘ Affiliated Credit Exchange”’ 
and ‘‘Business Research,’’ charging him with the 
use of unfair and deceptive acts and practices 1n 
commerce in violation of the provisions of said Act. 
After the issuance of said complaint, and the filing 
of respondent’s answer thereto, hearings were held 
at which testimony and other evidence in support 
of said complaint were introduced before the above- 
named trial examiner, theretofore duly designated 
by the Commission, and a stipulation was made 
on the record between counsel that the material 
allegations of fact. in the complaint were true.) No 
testimony was offered in opposition to the allega- 
tions of the complaint and said testimony and other 
evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding reg- 
wlarly came on for final consideration by said trial 
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examiner on the complaint, the answer thereto, 
testimony and other evidence, proposed findings as 
to the facts and conclusions presented by counsel 
in support of the complaint, no proposed findings 
being submitted by counsel in opposition to the 
allegations of the complaint; and said trial ex- 
aminer, having duly considered the record herein, 
finds that this proceeding is in the interest of the 
public and makes the following findings as to the 
facts, conclusion drawn therefrom, and order. 


Findings as to the Facts 


Paragraph One: Respondent David Bernstein 
is an individual trading and doing business under 
the name of Affiliated Credit Exchange and Busi- 
ness Research, with his office and principal place 
of business located at 326 West Third Street in the 
city of Los Angeles, California. 

Paragraph Two: Said respondent is now, and 
for more than two years last past, has been en- 
gaged in operating a collection agency and in col- 
lecting accounts owed to business and professional 
individuals, partnerships, and corporations, includ- 
ing doctors, dentists, garages, grocery stores, upon 
a commission basis contingent upon collection. Many 
of these accounts are sent to respondent from per- 
sons residing in states other than California. Most 
of respondent’s said accounts are in western states, 
Oregon, Washington, Wyoming, and California, and 
the creditors are scattered about in many states. 

Paragraph ‘Three: Said Respondent, in the 
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course and conduct of his said business, attempts 
to ascertain the current addresses of persons from 
whom he is endeavoring to collect money due his 
clients, the names and adresses of the present em- 
ployers of such persons and other information about 
such persons. For this purpose he has used and 
now uses double post cards which are mailed in 
bulk by said respondent to his agent in Washington, 
D. C., who, in turn, mails said post cards to the 
addresses located in various states of the United 
States. One part of the card is addressed to the 
debtor with the following message: 


“Return to 


‘‘Business Research, 
‘*703 Albee Building, 
‘‘Washington 5, D. C.”’ 


The card reads: 
‘*Washington, D. C. 
““To Addressee: 


‘‘To enable us to complete our records it is 
necessary that you furnish the information re- 
quested on the attached card. 

‘Do this at once and mail to us. 


‘““BUSINESS RESEARCH 
“By D. BERNSTEIN.” 


The other, or “‘reply’’ part of the post card, is ad- 
dressed to “‘ Business Research, 703 Albee Building, 
Washington 5, D. C.’’ and is intended to be de- 
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tached, filled out and mailed by the debtor. The 
following is a copy: 


SSO UEC. Aas cen ke caer 
prone Cisse A COTCSS ccc oe ee ee 
STSMlonech Se MImployehans =... 5s se eee eee ne 
Be IRONS fips 4s ss 6 Re ee ab eee EG 
Soviomumlyesalary..........8ses0.5--. Does this 
include room, board or services ? 
‘‘Hmployed Since (Approximate Date)....... 
“Own Home?....Rent?....Own Auto?...... 
Sliimoprieds spouse sname.................. 
‘*Spouse’s employment, if any............... 
SNmmberor dependants.........,99s.-..... 
“OV OME WANING. a a.) nr en 


Along the right side of the card a box of figures 
similar to the arrangement appearing on ‘‘punch 
eards’’ commonly used for statistical purposes, is 
printed. Such ecards as are completed and mailed 
to the Washington, D. C., address are forwarded 
from Washington, D. C., to respondent in the State 
of California, by his said agent.? 

Through the use of the name ‘Business Re- 
search’’ and the form and phraseology of the cards, 
respondent represents that he is engaged in con- 
ducting a business research bureau or office, or in 
compiling business and labor statistics and that the 
information requested is for such purposes. 


lio 1 3) 10-13, 21; Ges. laglb, 2ay 2b, 3, 4, 5, 
and 6. 
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Paragraph Four: The aforesaid representations 
and the implications arising therefrom are false 
and misleading. In truth and in fact, respondent is 
not conducting and is in no way connected with any 
research bureau, business or labor statistical office. 
The sole purpose in sending the post cards is in 
connection with the collection of unpaid accounts. 
He is not engaged in any other business. 

Paragraph Five: The method used by respond- 
ent in ascertaining the location of debtors is known 
as ‘‘skip tracing.’’ Said respondent has no office 
in Washington, D. C., and employs an agent for 
the sole purpose of distributing the double post 
eards, hereinbefore described, to locate the debtor 
and to get as much information as possible in order 
to make a recovery of money for the creditor who 
has employed the said respondent for that purpose. 
This subterfuge was used to get the desired in- 
formation because if respondent wrote to them in 
the name of the creditor or in the name of Affiliated 
Credit Exchange, the debtor never would answer. 

Paragraph Six: The use by said respondent, as 
hereinabove set forth, of the false, deceptive and 
misleading representations and designations, has 
had and now has the capacity and tendency to mis- 
lead and deceive, and has misled and deceived, 
many persons to whom the said cards were sent 
into the erroneous and mistaken belief that the 
trade names used by the respondent indicated that 
he was engaged in conducting a research bureau or 
office or in compiling business and labor statistics, 
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and induced the recipients thereof to give infor- 
mation to said respondent which otherwise they 
would not have supplied. 


Conclusion 


The aforesaid acts and practices of respondent as 
hereinabove set out are all to the prejudice of the 
public and constitute unfair and deceptive acts 
and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Order 


It Is Ordered that the respondent David Bern- 
stein, an individual trading and doing business as 
Affiliated Credit Exchange and Business Research, 
his representatives, agents and employees, directly 
or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribu- 
tion of a collection system, including the use of 
double post cards, form letters or other written or 
printed material, or similar devices, in taking on 
the business of collecting or aiding in the collection 
of accounts or debts, in commerce as ‘‘commerce”’ 
is defined in the Federal Trade Commission Act do 
forthwith cease and desist from: 


1. Using the words Business Research or 
any other words of similar import to designate, 
describe or refer to respondent’s business or 
otherwise representing, directly or by implica- 
tion that respondent is engaged in research in 
business or other forms of research. 
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2. Representing that respondent’s said busi- 
ness is other than that of collecting accounts 
or debts or that the information sought by 
means of respondent’s devices is for any pur- 
pose other than for the use in collection of 
accounts or debts. 

3. Representing that respondent’s business 
is located in Washington, D. C., or any other 
place other than where it is actually located 
for the purpose of misleading the debtors as 
to respondent’s place of business. 


/s/ EVERETT F. HAYCRAFT, 
Trial Examiner. 


December 22, 1950. 


Received December 26, 1950. 


United States of America, Before 
Federal Trade Commission 


[Title of Cause.] 


NOTICE OF INTENTION TO APPEAL 


To Federal Trade Commission and to Everett F. 
Haycraft, Trial Examiner: 


Please take notice that the respondent in the 
above-captioned matter hereby files Notice of Inten- 
tion to Appeal on the following grounds: 

1. That the order does not determine whether 
or not respondent is engaged in interstate com- 
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merce and that the only basis for validity of the 
order is that an assumption has been made from 
the mere fact respondent uses the mails for post 
cards, letters and other similar devices from one 
state to another, that he is in interstate commerce. 

2. That the order is based upon a finding that 
is not supported by evidence, to wit, that respond- 
ent offers for sale, sale and distribution of a col- 
lection system and that nowhere in the findings 
is there shown either by admission or by evidence 
that respondent offers for sale, sale and distribution 
of a collection system. 


That service of the initial decision was made upon 
respondent on the 8th day of January, 1951. 


Dated January 16, 1951. 


DAVID BERNSTEIN, 
By /s/ CARL J. MOOSLIN, 
Attorney for Respondent and 
Appellant. 


Received January 18, 1951. 
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United States of America, Before 
Federal Trade Commission 


[Title of Cause. ] 


ORDER SUSTAINING IN PART AND DENY- 
ING IN PART RESPONDENT’S APPEAL 
FROM INITIAL DECISION OF TRIAL 
EXAMINER 


This matter coming on to be heard by the Com- 
mission upon the respondent’s appeal from the trial 
examiner’s initial decision herein, his brief in sup- 
port thereof, and a brief in oposition thereto, filed 
by counsel in support of the complaint (oral argu- 
ment not having been requested) ; and 

It appearing that the grounds relied upon to 
sustain the appeal are (1) that the trial examiner’s 
findings as to the facts are defective in that they 
fail to show that the case is within the Commission’s 
jurisdiction, the argument being that there is no 
specific finding that the respondent is engaged in 
interstate commerce, and (2) that the order to 
cease and desist prohibits the use of certain prac- 
tices in connection with the offering for sale, sale 
and distribution of a certain kind of bill collection 
system, whereas the record shows that the respond- 
ent does not sell, but merely uses, the collection 
system described in the findings; and 

It further appearing from the record that the 
respondent, with his prineipal place of business in 
the State of California, solicits for collection certain 
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accounts from business and professional individuals, 
partnerships and corporations located in various 
states of the United States other than California; 
that the records of such accounts are transmitted 
by mail to the respondent in California by such 
individuals, partnerships and corporations from 
their respective places of location; that the re- 
spondent then transmits by mail to an agent in 
Washington, D. C., certain post cards to be used 
by the agent in obtaining information concerning 
the persons from whom the respondent is attempt- 
ing to make collections; and that the respondent’s 
agent mails the cards to the alleged debtors and 
others located in various states throughout the 
country, a certain .percentage of whom fill in the 
ecards and return them by mail to the agent in 
Washington, D. C., who, in turn, mails them to 
the respondent in California; and 

It further appearing that all of these facts are 
reflected in the trial examiner’s findings as to the 
facts and that on the basis of such facts the trial 
examiner concluded that ‘‘The aforesaid acts and 
practices of respondent as hereinabove set out are 
all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal 
Trade Commission Act’’; and 

The Commission being of the opinion that its 
jurisdiction over the respondent’s operations is thus 
adequately shown in the trial examiner’s findings 
as to the facts; and 
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The Commission being of the further opinion, 
however, that the trial examiner’s order to cease 
and desist improperly prohibits the practices re- 
ferred to therein when used ‘‘in connection with 
the offering for sale, sale and distribution of a 
collection system * * *,’’ and should have enjoined 
such practices in connection with the use of post 
ecards or other written or printed material in 
carrying on the business of collecting or aiding in 
the collection of accounts or debts: 

It Is Ordered that the respondent’s appeal from 
the trial examiner’s initial decision in this pro- 
ceeding be, and it hereby is, sustained in part and 
denied in part as hereinabove indicated. 

The changes in the initial decision necessitated by 
this ruling are reflected in the Commission’s de- 
cision of the case which is being issued simultane- 
ously herewith. 


By the Commission. 
[Seal] /s/ WM. P. GLENDENING, JR., 
Acting Secretary. 


Issued: July 9, 1951. 
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United States of America, Before 
Federal Trade Commission 


Docket No. 5804 


Commissioners: James M. Mead, Chairman; Wil- 
liam A. Aryes, Lowell B. Mason, 
John Carson, Stephen J. Spingarn. 


In the Matter of 


DAVID BERNSTEIN, an Individual Trading and 
Doing Business as AFFILIATED CREDIT 
EXCHANGE and BUSINESS RESEARCH. 


DECISION OF THE COMISSION AND 
ORDER TO FILE REPORT OF COMPLI- 
ANCE 


Pursuant to the provisions of the Federal Trade 
Commission Act, the Federal Trade Commission 
on September 5, 1950, issued and subsequently 
served its complaint in this proceeding upon the 
respondent, David Bernstein, an individual trading 
and doing business as “‘ Affiliated Credit Exchange’’ 
and as *‘ Business Research,’’ charging said respond- 
ent with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint 
and the filing of the respondent’s answer thereto, 
hearings were held at which testimony and other 
evidence in support of the complaint were intro- 
duced before a trial examiner of the Commission 
theretofore designated by it, and a stipulation by 
and between counsel was entered on the record to 
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the effect that the material allegations of fact set 
forth in the complaint were correct. The aforesaid 
testimony and other evidence were duly recorded 
and filed in the office of the Commission, and on 
December 26, 1950, the trial examiner filed his 
initial decision. 

Within the time permitted by the Commission’s 
Rules of Practice the respondent filed with the Com- 
mission an appeal from said initial decision; and 
thereafter this proceeding regularly came on for 
final consideration by the Commission upon the 
record herein, including the respondent’s brief in 
support of its appeal and the brief in opposition 
thereto filed by counsel in support of the complaint 
(oral argument not having been requested); and 
the Commission, having issued its order sustaining 
in part and denying in part the respondent’s appeal, 
and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public 
and makes the following findings as to the facts, 
conclusion drawn therefrom, and order, the same 
to be in leu of the findings as to the facts, con- 
clusion, and order included in the initial decision 
of the trial examiner. 


Findings as to the Facts 


Paragraph One: Respondent David Bernstein 
is an individual trading and doing business under 
the names of Affiliated Credit Exchange and Busi- 
ness Research, with his office and principal place 
of business located at 326 West Third Street in 
the City of Los Angeles, State of California. 
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Paragraph Two: Said respondent is now, and 
for more than two years last past has been, engaged 
in operating a collection agency and in collecting 
accounts owed to business and professional indi- 
viduals, partnerships, and corporations, including 
doctors, dentists, garages, and grocery stores, upon 
a commission basis contingent upon collection. Many 
of these accounts are sent to respondent from per- 
sons residing in states other than California. Most 
of respondent’s said accounts are in the western 
states of Oregon, Washington, Wyoming, and Cali- 
fornia, and the creditors are scattered about in 
many States. 

Paragraph ‘Three: Said respondent, in the 
course and conduct of his said business, attempts 
to ascertain the current addresses of persons from 
whom he is endeavoring to collect money due his 
clients, the names and addresses of the present 
employers of such persons and other information 
about such persons. For this purpose he has used 
and now uses double post cards which are mailed 
in bulk by said respondent to his agent in Wash- 
ington, D. C., who, in turn, mails said post cards to 
the addressees located in various states of the United 
States. One part of the card is addressed to the 
debtor with the following message: 


‘*Return to 

‘‘Business Research, 
‘*703 Albee Building, 
‘“Washington 5, D. C.”’ 
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The card reads: 
‘¢Washington, D. C. 
‘‘o Addressee: 
‘‘To enable us to complete our records it 1s 
necessary that you furnish the information re- 
quested on the attached card. 


‘Do this at once and mail to us. 
“BUSINESS RESEARCH, 
“By D. BERNSTEIN, 


The other or ‘“‘reply”’ part of the post card is ad- 
dressed to ‘‘ Business Research, 703 Albee Building, 
Washington 5, D. C.,’’ and is intended to be de- 
tached, filled out and mailed by the debtor. The 
following is a copy: 
“Subject cea ae eee 
“Subject’s Addmess:. . ° .tmiex: <gagesee ee 
“Subject’s Employer. ..... . ..cese,.cu eee 
OO ee 


If married, spouse’sname......_.... eee 
‘‘Spouse’s employment, if any............... 
‘Number of dependents............ .25a5mae 
**Your name ie 


Along the right side of the card a box of figures 
similar to the arrangement appearing on ‘“‘punch 
cards’? commonly used for statistical purposes is 
printed. Such cards as are completed and mailed 
to the Washington, D. C., address are forwarded 
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from Washington, D. C., by the respondent’s agent 
to respondent in the State of California. 

Through the use of the name ‘‘Business Re- 
search’’ and the form and phraseology of the cards, 
respondent represents that he is engaged in con- 
ducting a business research bureau or office or in 
compiling business and labor statistics and that 
information requested is for such purposes. 

Paragraph Four: The aforesaid representations 
and the implications arising therefrom are false 
and misleading. In truth and in fact, respondent is 
not conducting and is in no way connected with 
any research bureau or any business or labor statis- 
tical office. The respondent’s sole purpose in send- 
ing the post cards is to obtain information for use 
in connection with the collection of unpaid accounts. 
The respondent is not engaged in any other business. 

Paragraph Five: The method used by respond- 
ent in ascertaining the location of debtors is known 
as ‘‘skip tracing.’’ Said respondent has no office 
in Washington, D. C., and employs an agent for 
the sole purpose of distributing the double post 
eards, hereinbefore described, to locate the debtors 
and to get as much information as possible in order 
to make a recovery of money for the creditor who 
has employed said respondent for that purpose. 
This subterfuge is used to get the desired infor- 
mation because if respondent should write to them 
in the name of the creditor or in the name of 
Affiliated Credit Exchange the debtor never would 
answer. 

Paragraph Six: The use by said respondent, as 
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hereinabove set forth, of the false, deceptive and 
misleading representations and designations has the 
capacity and tendency to mislead and deceive many 
persons to whom the said cards are sent into the 
erroneous and mistaken belief that the respondent 
is engaged in conducting a research bureau or office 
or in compiling business and labor statistics, and 
to induce the recipients thereof to give information 
to said respondent which otherwise they would not 
supply. 
Conclusion 

The aforesaid acts and practices of respondent 
are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal 
Trade Commision Act. 


Order 


It Is Ordered that the respondent, David Bern- 
stein, an individual trading and doing business as 
Affiliated Credit Exchange and as Business Re- 
search, or trading under any other name or trade 
designation, and his representatives, agents and 
employees, directly or through any corporate or 
other device, in connection with the use of post 
cards or other written or printed material in carry- 
ing on the business of collecting or aiding in the 
collection of debts in commerce, as ‘‘commerce’? is 
defined in the Federal Trade Commission; Act, do 
forthwith cease and desist from: | 


1. Using the words ‘‘Business Research,”’ 


vs. Federal Trade Commission 43 


or any other word or words of similar import, 
to designate, describe or refer to the re- 
spondent’s business; or otherwise representing, 
directly or by implication, that the respondent 
is engaged in research in business or in other 
forms of research. 


2. Representing, directly or by implication, 
that the respondent’s said business is other than 
that of collecting accounts or debts, or that the 
information sought by means of the respond- 
ent’s devices is for any purpose other than for 
use in the collection of accounts or debts. 


3. Representing, for the purpose of mislead- 
ing debtors or others as to the respondent’s 
place of business, that his business is located in 
Washington, D. C., or any place other than its 
actual location. 


It Is Further Ordered that respondent shall, 


within sixty (60) days after service upon him of 
this order, file with the Commission a report in 
writing setting forth in detail the manner and form 
in which he has compiled with this order. 


By the Commission. 


[Seal] /s/ WM. P. GLENDENING, JR., 
Acting Secretary. 


linitigiedead MOM. W.AA, LBM. J.C. S.J.8. 
Issued July 9, 1951. 
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This is to certify that the following pages and 
related exhibits are a transcript of hearings before 
the Federal Trade Commission in the matter of: 
Docket No.—5804. 


Case Title—Affilated Credit Exchange and 
Business Research. 


Place—Los Angeles, California. 
Date—November 6, 1950. 


Pages Numbered 1 to 38, inclusive: which 
were had as therein appears, and that this is 
the original transcript thereof for the files of 
the Commission. 

ELECTREPORTER, INC., 
Official Reporter. 


By /s/ WAYNE BIRDSELL, 
Vice-President. 
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United States of America 
Before Federal Trade Commission 


[Title of Cause. ] 
PROCEEDINGS 


Trial Examiner Haycraft: This is the initial 
hearing in Docket 5804, entitled Federal Trade 
Commission versus David Bernstein, an individual 
trading and doing business as Affiliated Credit 
Exchange and Business Research, and we are meet- 
ing in Los Angeles, California, at 10:00 o’clock a.m. 
before Everett F. Haycraft, duly appointed and 
qualified officer of the said Commission, pursuant 
to an order of the Commission. Only those persons 
who have legally entered their appearances will be 
permitted to participate in this proceeding. 

Under the rules the Trial Examiner is authorized 
to hold conferences before or during the trial for 
the settlement and simplification of the issues. I 
will ask, Mr. Brookfield, whether you wish to inake 
such a request? 

Mr. Brookfield: Yes, if your Honor please. 
Judging from the correspondence that has gone on 
between My. Mooslin and myself, there does not 
seem to be any great amount of difference in the 
testimony, and I think if I may talk with him a 
few minutes we may be able to arrive at a basis 
of settlement that will obviate the necessity of an 
extended hearing. 

Trial Examiner Haycraft: Very well. That is 
the reason I didn’t make any extended remarks in 
opening the case. I should probably say to you that 
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it is an alleged violation [3*] of Section V of the 
Federal Trade Commission Act. So J will grant a 
recess. How much time do you think you want—15 
or 20 minutes? 

Mr. Brookfield: JI imagine so. 

Trial Examiner Hayeraft: I will accordingly 
give you a recess of 15 minutes. You may confer 
with counsel and see whether or not you can agree 
upon a stipulation of facts. 

Mr. Brookfield: All right, thanks. 


(A short recess was taken.) 


Trial Examiner Haycraft: Proceed. 
Mr. Brookfield: I will call My. David Bernstein. 


DAVID BERNSTEIN 


was thereupon called as a witness for the Commis- 
sion and, having been first duly sworn, testified as 
follows: 

Trial Examiner Haycraft: Give the reporter 
vour full name and address. 

The Witness: David Bernstein, 6332 Whitsett 
Avenue, North Hollywood. 


Direct. Examination 
By Mr. Brookfield: 


Q. What is your business connection, Mr. Bern- 
stein ? 

A. Iam a collection agency operator. 

Q. You are located in the City of Los Angeles? 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of David Bernstein. ) 

A. Yes, sir, at 326 West Third Street. [4] 

Q. You operate as an individual? 

A. Yes, sir. 

Q. An individually owned agency? 

A. Yes, sir, doing business as Affiliated Credit 
Exchange. 

Q. In connection with your collection agency, do 
you represent clients located in various parts of the 
United States? A. Yes, sir. 

Q. Will you tell his Honor briefly how you 
handle those claims for your clients? 

A. Well, we process them in different manners, 
through correspondence 

Q. I don’t mean the actual collection. How do 
you solicit your accounts ? 

A. Well, we solicit by personal contact, men in 
the field. We also have listings in recognized license 
books. 

Q. Do you solicit by mail, too? A. No. 

Trial Examiner Haycraft: You mean you don’t 
write letters to the prospects, you don’t have a mail- 
ing list that you write letters to? 

The Witness: No, sir, we don’t have any mailing 
campaign in the solicitation of business. 

Q. (By Mr. Brookfield): You do, however, em- 
ploy men who personally solicit other collection 
organizations or agencies? [5] 

Mr. Mooslin: I would like to object to the ter- 
minology ‘“‘employ.’”’ I appreciate your intent in 
the question, but will you phrase it without using 
the word employment ? 
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(Testimony of David Bernstein.) 

Trial Examiner Haycraft: Well, the witness has 
stated that they made solicitation by personal con- 
tact by men in the field. Just go on and explain 
that further. How do you employ these men? How 
do you get the men in the field to do what you do? 
Do you write to them? Are they employees or are 
they independent? 

The Witness: They are independent contractors, 
sir. They are independent contractors, and they are 
advised in the inception of the type of accounts 
that we are interested in, and so forth. They are 
independent contractors and they solicit in various 
areas in Southern California and mail the accounts 
to us, the business, as we call it. 

Is that the answer? 

Myr. Brookfield: I think that covers it. 

Trial Examiner Haycraft: How do you arrange 
these contacts with the men that make the contact 
with the accounts ? 

The Witness: You mean with the clients? 

Trial Examiner Haveraft: Yes. 

The Witness: That is what we call cold turkey. 

Trial Examiner Haycraft: Tell us what cold 
turkey [6] is. 

The Witness: Well, that means that in that 
area, Wherever it might be, that if this man is a 
man that specializes in professional accounts 

Trial Examiner Haycraft: And he has a collec- 
tion agency that you are talking about and he is 
the man who collects the accounts? 

The Witness: Oh, no, he just solicits the new 
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(Testimony of David Bernstein.) 

business. He doesn’t handle the collection end of 
it at all. That is the collection. You asked me about 
the men, how we get our business, how we get our 
money on accounts. 

Mr. Brookfield: We haven’t got to collecting the 
money yet. 

Trial Examiner Haycraft: We haven’t got to 
tine 

The Witness: Oh, I see. 

Trial Examiner Hayeraft: How do you make 
contact with the man who solicits the accounts? 
You say he is an independent contractor. How do 
you contact him and arrange with the independent 
contractor ? 

The Witness: Well, we are pretty well known 
in the field. I have been in the collection business 
here since 1923, and the men come to us in refer- 
ence to going to work on that basis. 

Trial Examiner Haycraft: Do you want to de- 
velop that any farther? [7] 

Q. (By Mz. Brookfield): Only to the extent— 
These men are paid on a percentage rate, or some- 
thing lke that? They are not paid a salary? 

A. No, they are not paid any salary and no 
expense, no traveling expenses, and so forth. We 
have a rate; we pay so much on account to those 
men. Is that clear? 

Q. I think that covers that particular point. 

Trial Examiner Hayeraft: I think IT understand 
it a little better than I did anyway. 

The Witness: Well, it is a little specialized en- 
deavor. 


00 David Bernstein, ete. 


(Testimony of David Bernstein.) 

Trial Examiner Haycraft: You see, I am not 
familiar with it. That is the reason I ask so many 
questions. 

The Witness: Yes. 

Q. (By Mr. Brookfield): Now, Mr. Bernstein, 
approximately how many of these men do you have 
traveling at various times? 

A. Qh, five or six men. 

Q. They travel both in California and in other 


states, too? A. Yes, sir. 
Q. And that is all the time you have been in 
this business ? A. Yes, sir. 


Q. They solicit accounts from California and 
other states other than California? 

A. Yes, sir. [8] 

Trnal Examiner Haycraft: You mean from peo- 
ple in other states, is that what you mean? 

Q. (By Mr. Brookfield): From creditors in 
those states? 

A. Yes, creditors. They contact creditors. 

@. And, Mr. Bernstein, the debtors of these 
creditors, are they located both within and without 
the State of California, too? 

A. Qh, yes, they are all over. 

@. In the course and conduct of your collection 
business, do you have occasion to write to debtors 
who are located within and without the State of 
California? A. Y@s, si” 

Q. That is a continuous process from the time 
you get the accounts until you have either collected 
them or given them up? A.” "Yesesm 
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Q. Mr. Bernstein, generally what type of busi- 
ness people are the creditors whom you represent, 
or is there any particular type? 

A. We don’t specialize. We handle business for 
doctors, dentists, garages, grocery stores, anything 
that is legitimate that is backed up by evidence of 
a debt and so certified to us in writing. 

Q. Do you handle any accounts with chain 


stores? [9] A. No. 
Q. No nationally advertised stores? 
A. No, sir. 


Q. In the course and conduct of your collecting 
business, do you have to make attempts to locate 
these debtors ? A. Qh, yes. 

Q. In the course of locating these debtors, do 
you use what is commonly known as skip tracers? 

Trial Examiner Haycraft: Better define that. I 
don’t know what a skip tracer is. 

Q. (By M1. Brookfield): Well, do you use let- 
ters, posteards rather 

Mr. Brookfield: I will ask, your Honor, to 
be marked for identification Commission’s Ex- 
hibits 

The Witness: You mean whether we use that 
eard ? 

Q. (By Mr. Brookfield): Yes. 

A. Sure we do. 

Q. Is this what is commonly known as a skip 
tracer? 

A. Well, particularly a skip tracer is an indi- 
vidual in your office who uses the telephone to try 
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to locate this party or that party. These are what 
we call tracing forms. 

Q. ‘Tracing forms? 

A. The word ‘“‘skip tracer’’ ordinarily refers to 
an individual. That is why I hesitated there. [10] 

Q. I want his Honor to get the whole picture, 
if possible. A. Yes, tracing form. 

Trial Examiner Hayeraft: A skip tracer is a 
man, you say, who sits at the telephone and ealls 
around different places trying to locate people? 

The Witness: Well, your client gives you an 
account, we will say a doctor gives us an account 
against a certain party, a balance due of a hundred 
dollars for an operation, and gives us a certain 
address, when the account comes to us and we find 
after a little investigation that the man has moved, 
well, we will try to locate him, that is, we locate 
him by skip tracing, and we use the telephone or 
other means. 

Trial Examiner, Haycraft: You have an exhibit 
to be marked? 

Mr. Brookfield: Yes, sir. Your Honor, I have 
here a double postcard, one side of which is ad- 
dressed to Art Soulsby, Rock Springs, Wyoming, 
and the return part of the posteard is addressed. to 
Business Research, 703 Albee Building, Washing- 
ton, D. C. I ask that that be marked for identifica- 
tion as Commission’s Iixhibits 1-A and 1-B. 

Trial Examiner Hayeraft: That may he done. 


(The papers referred to were marked Com- 
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mission’s Exhibits 1-A and 1-B for identifica- 
tion.) 


Mr. Brookfield: I ask that a double postcard 
addressed on one side to A. F. Faulkner, Addressee, 
Girard, [11] Kansas, and the other side to the Busi- 
ness Research, be marked as Commission’s Exhibits 
2-A and 2-B. 

Trial Examiner Haycraft: The same Business 
Research at Washington, D. C.? 

Mr. Brookfield: Yes, sir, Business Research, 703 
Albee Building, Washington, D. C. 

(The papers referred to were marked Com- 
mission’s Exhibits 2-A and 2-B for identifica- 
tion. ) 


Mr. Brookfield: I don’t see any use of unduly 
burdening the record. I have here four other ecards, 
all of them addressed to Business Research, 703 
Albee Building, Washington, D. C., postmarked at 
various places in the United States. I ask that they 
be marked Commission’s Exhibits 3, 4, 5 and 6. 

Trial Examiner Haycraft: A and B? 

Mr. Brookfield: They are separate cards. I don’t 
want them A and b, because there is no return. 

Trial Examiner Haycraft: No, there is no re- 
turn, I see. 

(The papers referred to were marked Com- 
mission’s Exhibits 3, 4, 5, and 6 for identifica- 
tion.) 


Q. (By Mr. Brookfield): You have seen these, 
Mr. Bernstein? I show you a return card addressed 
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to Business Research on one side of the return and 
this Commission’s Exhibit 1-A is addressed to Art 
Soulsby, [12] Rock Springs, Wyoming. Have you 
seen that card or a card identical with it before? 

A. Well, this is the card used by us. I don’t 
remember this. 

Q. Over what period of time have you used that 
card ? | 

A. We have used this card, I would say, about 
eleven or twelve years. Are those the cards I gave 
your investigator ? 

Q. Some of them are, yes. 

A. I don’t remember that offhand, but anyway, 
this is our card. This is the card we use. This is 
the card we mail out. 

Trial Examiner Haycraft: What is that Busi- 
ness Research in Washington, D. C.? Is that a 
name you operate under? 

The Witness: Yes, sir. 

Mr. Brookfield: JI am going to bring that out in 
just a minute, your Honor. I ask that the card be 
received in evidence. 

Trial Examiner Haycraft: There is no objec- 
tion? 

Mr. Mooslin: No objection. Stipulate that it 
may be received. 

Trial Examiner Haycraft: 1-A and 1-B will be 
received in evidence. 

(The papers referred to, heretofore marked 
for identification Commission’s Exhibits 1-A 
and 1-B, were received in evidence.) [13] 
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Mr. Brookfield: Your Honor, it is stipulated, I 
believe, between Mr. Mooslin and myself that 1-A 
and 1-B, 2-A and 2-5, 3, 4, 5, and 6, may be re- 
ceived in evidence. 

Trial Examiner Hayeraft: All right. All of the 
exhibits beginning with 1-A are received in evidence. 


(The papers referred to, heretofore marked 
for identification Commission’s Exhibits 2-A, 
2-B, 3, 4, 5, and 6, were received in evidence.) 
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Mr. Brookfield: That is for every one of them? 

The Witness: Yes, those are ours. 

Q. (By Mr. Brookfield): Mr. Bernstein, refer- 
ring to the Commission’s Exhibit 

A. These are also ours, your Honor. 

Q. Commission’s Exhibit 1-A, which is the 
one I first showed you, will vou tell his Honor how 
that is used in your business? 

A. This is a card we got up. we print and we 
use. We don’t sell it. We don’t give it away. We 
don’t peddle it in any way whatsoever. This card _ 
here involves a man by the name of Art Soulsby. 
Offhand, your Honor, I just can’t tell you what the 
debt is for or who the original creditor was. T 


could, because we have our file number there and 
IT could check it and see whether it is a doctor bill 
or a grocery il] or so forth and so on. 

This man owes some sum of monev to somebody 
in or [14] out of California on some debt. That 
has been assigned to us for collection. We use a 
written assignment. We must have and insist on 
a written assignment of every account that is turned 
over to us, grocery bills, doctor bills, garage bills, 
all that kind of thing. 

We use this name Business Research with the 
Washington, D. C., address. We mail these cards 
out to these people after analysis of the account, 
where there has been no response or it might ap- 
pear that the party has moved. The purpose is to 
locate the party and get as much information as 
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we possibly can in order to make a recovery for 
the person, the creditor who has employed us. 

These cards are sent out at our discretion, of 
course, in the different process of collection agency 
work. 

Q. Mr. Bernstein, in Washington, D. C., you 
have an agent who receives these cards and when 
a sufficient number of them are received mails them 
to you? A. Yes, we mail them to him. 

Q. You mail them to somebody? 

A. He mails them, and then when the answers 
come back they are gathered and mailed hack to us, 
that is right. 

Q. That isfr. Smith, isn't 10? 

A. I believe it is, yes, a telephone answering 
service there. 

Trial Examiner Hayeraft: What is the name 
of it? [15] 

Mr. Brookfield: Mr. Smith in the Albee Building. 

Trial Examiner Haycraft: Well, Smith is quite 
a common name. Does he have a first name? 

Mr. Brookfield: Your Honor, I don’t know. Mr. 
Bernstein can tell me, I think. 

Trial Examiner Haycraft: Do you know what 
his name is? 

The Witness: I don’t know his first name. Mr. 
Smith has no connection with us whatsoever, your 
Honor, except that he handles the mail passing to 
and fro. I don’t know his first name. It is Mr. 
Smith all right. 


Foard 
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Tria] Examiner Haycraft: How is he paid for 
what he does? 

The Witness: We pay him so much a month re- 
gardless of the amount of business he handles for 
us in depositing these cards in the mail and when 
they come back mailing them back to us. 

Trial Examiner Haycraft: Out of that he pays 
his own office rent? 

The Witness: Well, do you want me to go into 
that, what little information I know about it? He 
has an office there where he handles telephone calls 
and letters for anybody who will pay him a fee of 
so much per month, that type of a set-up, where 
people do not have their own offices and stuff like 
that, and he perhaps might have five or six hun- 
dred [16] persons that he services not only in this 
respect but taking telephone calls and correspond- 
ence and telephone answering service, that type 
of thing. He has a very large plant, I understand. 

Q. (By Mr. Brookfield): Mr. Bernstein, with 
reference to mailing these cards, why do you send 
them to Washington and use the name Business 
Research ? 

A. Well, just an idea, just an idea in the hope 
that we will get the information, because if we wrote 
to them in the name of the ereditor or if we wrote 
to them in the name of the Affiliated Credit Ex- 
change, they never would answer, and we are trying 
to find out where they live and where they work 
so we can take the matter up with them and find 
out why they don’t pay their legitimate debts. 
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Q. So that your purpose in using the name of 
Business Research with the Washington address 


is 


A. To get the information which is on that card. 

Q. That you would not be able to get otherwise, 
is that correct, or that you don’t think you would 
get so readily otherwise? A. Correct. 

Q. You, of course, don’t maintain any kind of 
business research offices or anything like that? 

A. No, sir. [17] 

Q. Your only business is the business of collect- 
ing accounts? A. Right. 

Trial Examiner Haycraft: Do you have other 
offices located all over the country ? 

The Witness: No, sir. 

Q. (By Mr. Brookfield): This is the only card 
which you have used since you have been using this 
form of tracing card, is that correct? 

A. Yes, sir. 

Trial Examiner Hayecraft: Why do you use 
Washington, D. C.? 

The Witness: Well, we use Washington, D. C. 
It is across the Continent. We have a lot of accounts 
in western states, Oregon, Washington, Wyoming, 
and so forth, and the remoteness of it, the possibil- 
ity that coming from another area it will give 
us that information, as against using Los Angeles. 

Q. (By Mi. Brookfield): It is a fact, is it not, 
that most of your debtors are in this area, in the 
western area? A. Yes. 
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Q. In other words, the western states, California 
or nearby and bordering states ? 

A. Yes, the big percentage, yes, 90 per cent 
would be, yes. 

Q. Whereas the creditors are located all over? 

A. Well, the creditors are scattered about, [18] 
yes. 

Trial Examiner Haycraft: Well, are the cred- 
itors located in the same general area as your 
debtors ? 

The Witness: Well, in the inception. 

Trial Examiner Haycraft: That is what I mean. 

The Witness: And then we find that debtor has 
moved from Wyoming to Arizona, or Arizona back 
to New Mexico, so it is one of those things. What 
we are doing, we are just chasing those debtors to 
eatch up with them and make them pay their just 
debts. 

Q. (By Mr. Brookfield): Mr. Bernstein, ap- 
proximately, if you are able to tell me, how many 
returns would you get from, say, the mailing of 
100 of those cards? Approximately what would be 
the percentage of returns? 

A. Well, it seems that there is sort of a law of 
average on skip tracing methods, and if we aver- 
age ten per cent on one form and ten per cent on 
something else, we figure that is a pretty good 
average, about ten per cent. 

Q. So each ten of these that are mailed out you 
figure from your experience that you would receive 
about ten answers ? 
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Trial Examiner Haycraft: Each hundred you 
mean? 

Q. (By Mr. Brookfield): Each hundred? 

A. That is right. 

Trial Examiner Haycraft: Does the fact, [19] 
Mr. Bernstein, that the Government sends out a 
lot of questionnaires from Washington, D. C., and 
other organizations there, have anything to do with 
your selection of Washington, D. C., as the place 
for the sending out of this questionnaire on this 
postal card? 

The Witness: No, I don’t think so, and if | 
could give an answer which might sound logical, it 
is this: That tracer forms have been used for 
many, many years, long before we got the idea of 
making up our own little device, and they all prac- 
tically come from Washington, so we just put Wash- 
ington on. 

Trial Examiner Hayeraft: Sort of a custom. 

The Witness: Sort of a practice or a custom. 

Trial Examiner Hayecraft: Go ahead, Mr. Brook- 
field. 

Q. (By Mr. Brookfield): Mr. Bernstein, along 
that line, you know it is a fact, do you not, that 
the Government does send out all kinds of forms? 

Mr. Mooslin: I am going to object to that. 

The Witness: I know that. 

Trial Examiner Haycraft: I am sorry I started 
this line of examination. It occurred to me I had 
seen a lot of questionnaires going out of Washing- 
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ton, and I thought maybe that was the reason. [ 
think everybody knows that. 

The Witness: Well, my answer to that would 
be—— [20] 

Mr. Mooslin: Wait a minute. 

Mr. Brookfield: I withdraw the question. 

The Witness: Mr. Counselor, my answer to that 
would be this, that I can make this statement, that 
if all the Federal Trade Commission is worrying 
about is that I am mailing it from Washington, I 
am willing to mail it from Chicago, if that is the 
point involved. It never struck me that way before, 
and I can readily and easily shift to Chicago. 

Mr. Brookfield: I can’t be party to any agree- 
ments, of course. 

The Witness: We rely a great deal on the word- 
ing of this card, so far as any attempts of mis- 
representation, any foundation laid for misrepre- 
sentation that would make them think that this is 
from a Governmental agency, if that is the point. 

Trial Examiner Hayeraft: Off the record. 


(Discussion off the record.) 


Trial Examiner Hayeraft: On the record. 

Mr. Brookfield: Mr. Examiner, Mr. Mooslin and 
myself, in view of the answer previously filed, 
hereby stipulate that all of the facts in the first 
five paragraphs of the complaint, with the excep- 
tion of what may be a conclusion, which is the 
first paragraph of Paragraph V, aforesaid repre- 
sentation and employment arising therefrom are 
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false and misleading, that particular part of Para- 
graph V is [21] objected to as a conclusion rather 
than a fact, and with that exception the first five 
paragraphs of the complaint are stipulated. 

Trial Examiner Hayeraft: All right. Is that cor- 
rect, Mr. Mooslin? 

Mr. Mooslin: That is correct. 

Trial Examiner Haycraft: JI am very glad, how- 
ever, that you did get Mr. Bernstein to explain the 
business. If he gives us a little background. I think 
I will be in a better position to render a decision 
in this case by this testimony. 

Mr. Brookfield: If your Honor please, unless I 
have inadvertently overlooked anything in connec- 
tion with Mr. Bernstein’s operation, that is all the 
questions [I have. 

Trial Examiner Haycraft: Well, there was one 
thing I thought might possibly be shown, and of 
course it may be covered by the complaint, that is, 
how the collection is actually made. That is, does 
the money come direct from the debtor to Mr. 
Bernstein and does he take his commission out of 
that and forward the rest of it to the creditor? 

Mr. Brookfield: I think, your Honor, to bring 
that m, which is part of their business, I think | 
will ask Mr. Bernstein that. 

Q. (By Mr. Brookfield): Mr. Bernstein, those 
accounts that you handle, how are [22] they handled 
in your office? Do you purchase the accounts? 

A. No, sir, they are assigned to us for the pur- 
pose of collection and our fees are specified in the 


vs. Federal Trade Commission ie 


(Testimony of David Bernstein.) 
written assignment. I believe I furnished your office 
with that. 

Trial Examiner Haycraft: Do you have a copy 
of the written assignment? 

Mr. Brookfield: Yes, sir. Would you like to have 
it. in the record? 

The Witness: We do not buy any accounts. [| 
am not licensed, in fact, to buy accounts. We take 
them on a so-called contingent basis, your Honor. 

Mr. Brookfield: Mr. Reporter, will you mark 
these Commission’s Exhibits 7-A and B? 


(The papers referred to were marked Com- 
mission’s Exhibits Nos. 7-A and 7-B for iden- 
tification.) 


Mr. Brookfield: 7-A is a contract and 7-B is a 
list which is furnished with the contract, furnished 
by Mr. Bernstein to his creditors. 

The Witness: I would like to use the word 
written power of attorney, instead of a contract, 
because that is all it is really. It is a written power 
of attorney to represent the man, don’t you think so? 

Q. (By Mr. Brookfield): Mr. Bernstein, I show 
you Commission’s Exhibits 7-A and 7-B for identifi- 
cation and I will ask you to tell His [23] Honor 
whether you have seen those papers before and what 
is the nature of them? 

Trial Examiner Haycraft: And what use he 
makes of them. I want to know what use do you 
make of them. ‘Tell me what you use them for. 
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The Witness: That is used to—the large sheet 
is what we call the listing. 

Q. (By Mr. Brookfield): 7-B? 

A. 7-B is the listing sheet. Do you want me to 
go into detail on that? Well, the member’s name 
over here would be the client or the customer, the 
person, the creditor who turns over to us, whether 
it is a groceryman or doctor or a dentist or a 
garage operator, and so forth, who turns over those 
accounts. His accounts, the people who owe him 
money, the names are listed here and the addresses 
and locality, the city and state, the amount that 
is due, the date of last charge, and the kind of 
account, whether it was a note, a book account or 
a judgment or what have you, or any other in- 
formation of this kind, and with that listing blank 
we list them right down, listing the name and ad- 
dress and the amount of the accounts the man turns 
over to us. That is the listing blank. 

Trial Examiner Haycraft: Now the other? 

The Witness: At the same time that this is [24] 
completed and everything is listed, before we budge 
we give the client a copy and he signs this for us. 

Q. (By Mr. Brookfield): That is 7-A. 

A. That is the assignment. That is the assign- 
ment. That is where the creditor vests in us cer- 
tain rights and so forth, together with duties and 
obligations between us to go after these guys and 
collect the money for him. Is that clear? 

Trial Examiner Hayeraft: Yes. That is what 
I wanted. 


=] 
Or 
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(Testimony of David Bernstein. ) 

Mr. Brookfield: I ask that Commission’s Ex- 
hibits 7-A and B be received in evidence. 

Trial Examiner Haycraft: There will be no ob- 
jection, Mr. Mooslin? 

Mr. Mooslin: No objection. 

Trial Examiner Haycraft: Commission’s Ex- 
hibits 7-A and B for identification are received in 
evidence. 


(The documents referred to, heretofore 
marked for identification Commission’s Ex- 
hibits 7-A and 7-B, were received in evidence.) 
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(Testimony of David Bernstein.) 

Trial Examiner Haycraft: Then when the 
money comes in, it is handled according to this 
agreement ? 

The Witness: That is right. That is right. Some 
debtors pay us, some debtors pay the client and 
the client [25] sends us our commission or vice 
versa, make reports to us, statements a month later, 
twice a month or whatever it might be. It is a traf- 
fie back and forth. 

Mr. Brookfield: I have no other questions. 

Trial Examiner Hayeraft: Mr. Mooslin, do you 
have anything you want to ask? 

Mr. Mooslin: Just a couple of questions. 


Cross-Examination 
By Mr. Mooslin: 


Q. The solicitors or the men that pick up the 
account, are they paid on an hourly basis, a monthly 
basis, or on a piece basis? 

A. Well, they are not paid on any hourly basis 
or monthly basis. As I said, they are not paid any- 
thing only on the basis of the number of accounts 
pursuant to classification. We pay more for MD 
accounts than we do garage accounts. We pay 
more for hospital accounts. 

(). There is a set price per account? 

A. Yes, we have a rate schedule. I think you 
have a copy of that. 

Trial Examiner Haycraft: Do you have any 
agreement, form of agreement ? 
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(Testimony of David Bernstein.) 

Mr. Brookfield: With the salesmen? 

Trial Examiner Hayeraft: Yes. 

Mr. Brookfield: I don’t think so. [26] 

Trial Examiner Hayecraft: With the solicitors. 

Q. (By Mr. Mooslin): In other words, your 
solicitor does not have an interest in your collec- 
tion of the account at all? 

A. No, no. As a demonstration of that point, 
if it will clarify for His Honor, this, on hospitals 
we pay a dollar a name. A man gets a hundred 
accounts today and sends the business in and it is 
all set up so we can read it and sign it properly 
and so forth, we will air mail him a check for a 
hundred dollars, regardless of whether we collect 
an account on the entire list or whether we collect 
ten thousand on the list. 

Q. That is what I wanted. Now, do your clients 
know that you utilize this form? 

A. Nobody knows it. 

Q. Do you inform your clients by way of an 
inducement that you have a peculiar or particular 
method of locating people? A. No, cine 

@. Therefore you can service their accounts bet- 
ter than someone else because of your skip tracing 
form ? ie. No, Sut! 

@. You use this but you don’t sell it? 

A. Don’t give it away, don’t sell it, don’t peddle 
it in any manner, shape or form. We print them 
ourselves and so forth. [27] 

Q. Do you use it for any other purpose, that 
form, other than your own interest? 
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(Testimony of David Bernstein.) 

A. No, none whatsoever, never. 

Mr. Mooslin: That is all. 

Mr. Brookfield: Mr. Hayceraft, you asked me 
whether I had a copy of the form of agreement 
with the solicitors. 

The Witness: I think I gave it to the investiga- 
tor. — 

Trial Examiner Haycraft: Well, it is not going 
to be much assistance in this case. 

The Witness: No, I don’t think it would-be. 

Trial Examiner Haycraft: Do you have—— 

Mr. Brookfield: I have copies of the assign- 
ments and things like that by the creditors. 

Trial Examiner Hayeraft: As I understand it 
from what you have just said, the solicitors are 
paid according to the type of account and they are 
paid on a flat fee basis? 

The Witness: Yes, sir. Do I make myself clear 
in that? 

Trial Examiner Haycraft: I think you have. 

The Witness: Garage accounts we will say we 
pay fifty cents a name. If he comes in with a hun- 
dred, I will pay him $50.00. 

Trial Examiner Hayeraft: You have got to have 
more than the name. Don’t you have to have some- 
thing as a basis for later on entering into a con- 
tract with the ereditor? [28] 

The Witness: Well, we of course mean, when 
we say “‘name,’’ we mean contract. 

Trial Examiner Haycraft: That is, they give 
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(Testimony of David Bernstein.) 
the names of the accounts as in Commission’s Ex- 
hibits 7-A and B? 

The Witness: That is it. 

Trial Jixaminer Haycraft: The solicitor, the 
man who gets the account, he doesn’t know them? 

The Witness: He is there. He has the man right 
there. 

Trial Examiner Haycraft: Is he authorized to 
sign for you? 

The Witness: As far as I know he has never— 
in fact, he has no authority to sign. Nobody else 
does. 

Trial Examiner Haycraft: It has to be sub- 
mitted to you, he sends the names and the contract 
to you? , 

The Witness: We have a form in which we 
make a typewritten lst in duplicate which we send 
back to our customer. That is of course another 
process I didn’t think of. 

Trial Examiner Haycraft: Well, what I am try- 
ing to find out now is what the solicitor has to do 
with obtaining this Commission’s Exhibit 17-A 
and B. 

The Witness: He sees that it is executed and 
the man signs it right there in front of him and 
after he gets the list he mails it to us. [29] 

Trial Examiner Haycraft: Does he get all the 
information, whatever 1s necessary ? 

The Witness: That is right, what we term the 
debt, whatever it may be for, and that sort of thing, 
that is right. 
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(Testimony of David Bernstein.) 

Trial Examiner Hayeraft: Then he doesn’t sign 
anything ? 

The Witness: No, we acknowledge it from our 
office, because we make a duplicate list and send 
it back to the eustomer. That .bappens once in a 
while. 

Trial Examiner Hayeraft: And the name of the 
representative who solicited the accounts appears 
in the upper right-hand corner of 7-B, is that 
right? 

The Witness: He must write his name in there, 
that is right. Then you have also the commission 
shown that he makes. We write the lists out and 
pay him by the number of accounts. 

Trial Examiner Hayeraft: All right. Is there 
anything else? 

Mr. Brookfield: I have nothing further, your 
Honor. 

If there are any of these other forms that you 
think should be in the record in order to make the 
story complete and Mr. Bernstein will send them 
to me, I think Mr. Mooslin and I ean stipulate 
that they can be added to the record, if you so [30] 
desire. 

Trial Examiner Haycraft: Well, that is up to 
you, 1f you want to do that. 

Mr. Brookfield: I don’t know of any other form 
except the ones you have inquired about. So with 
that I rest. 

Trial Examiner Hayeraft: And you rest, also? 

Mr. Mooslin: Yes, we rest, also. 
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(Testimony of David Bernstein. ) 

The Witness: Might I say one thing? 

Trial Examiner Haycraft: You may if you 
think your attorney will allow you. 

The Witness: May I see one of those cards 
again, your Honor? 

Trial Examiner Hayeraft: I will give you the 
one that you talked about before. 

The Witness: I think the main point has been 
overlooked. Pardon me, gentlemen. You know it 
has come up before in some of these things, the 
use of Washington, D. C., is an innuendo that we 
are resorting to a subterfuge. That is the basis of 
the whole thing, together with the fact whether as 
the collection agency operator I am engaged in in- 
terstate commerce. 

There are two things to be proven in this case: 
First, subterfuge; and, second, interstate commerce. 
Now, I wouldn’t say that the fact that this is mailed 
from Washington, D. C., on examination of this 
and the language therein, I [81] personally fail to 
see the claimed subterfuge that the Commission is 
sort of hanging its hat on now. On the question of 
subterfuge or any question in reference to subter- 
fuge, that you have been asking me, if it is because 
I mailed them in Washington, D. C., my answer, 
if that is what you refer to, [ will change it and 
mail them from Chicago. 

Trial Examiner Haycraft: Why not from Los 
Angeles where you live? 

The Witness: Why can’t [ mail them from Chi- 
cago if I am engaged in interstate commerce ? 
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(Testimony of David Bernstein.) 

Trial Examiner Haycraft: You are not located 
in Chicago. 

The Witness: That point I am unprepared to 
argue, your Honor. I don’t know anything about 
the law on that subject, but I will argue now about 
subterfuge in the language. 

Trial Examiner Hayeraft: I think that probably 
is the purpose of it. 

The Witness: Pardon? 

Trial Examiner Haycraft: I think probably that 
is the purpose of it. As I say, I am a little at a 
loss in this type of case myself. 

The Witness: In the collection business you 
have to allow us a little bit of subterfuge to catch 
up with people who are a little bit backward and 
hesitant on paying just debts and move away, you 
have to allow us a little bit of that [82] thing you 
might call subterfuge. 

Mr. Mooslin: Mr. Bernstein, excuse me for in- 
terrupting, but isn’t it a matter of fact that you 
use a good deal of psychology in obtaining the in- 
formation from the debtor? 

The Witness: That is what the business is. 

Mr. Mooslin: Doesn’t the psychology of him 
receiving a card from out of the state, where a 
debtor knows that he is not lead him to believe that 
he has nothing to be afraid of in giving the infor- 
mation? Isn’t that the psychological factor and the 
purpose of using the out-of-state card rather than 
that of a local card, where he might possibly sus- 
pect that someone is wanting to know his address? 
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(Testimony of David Bernstein.) 

The Witness: Well, it brings me back to the 
same proposition there. If that is all the Federal 
Trade Commission wants, I will change the address. 
LT will mail them from Washington, but that is not 
the point. The point is I am engaged in interstate 
ecommerce. That is not the point. I fail to see 
where an analysis of this card in the light of the 
way it is used and the historical background of the 
collection agency business, where there is subter- 
fuge. There is nothing in there which would indi- 
cate any possibility of any connection with any 
governmental agency because it is Washington, 
D. C. 

Trial Examiner Haycraft: Well, if there is 
nothing [33] else we will close the hearing, that is, 
close the taking of testimony at this place. When 
IT get back to Washington, [ will close the case 
formally, and if you do want to send me any other 
papers that you can find, Mr. Mooslin, I will put 
them in. I don’t think it is necessary. I think we 
have all the facts. 

Mr. Brookfield: Your Honor, the only other 
paper that I think would be pertinent, on the ques- 
tion that Your Honor asked Mr. Bernstein, would 
be that one you referred to, the contract with his 
solicitors. 

The Witness: What would be material about 
that? If you want it you can have it. I will be 
elad to mail it to you. 

Trial Examiner Haycraft: I will close the tak- 
ing of testimony at this time and finally close the 
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ease when I get back to Washington, and it will 
then take its usual course in being decided. I write 
what is known as the initial decision in this case. 
Before doing that, if counsel wish, I am required 
under the rules to extend you an opportunity to file 
with me a proposed finding and order. Now, if you 
wish to avail yourselves of that privilege you may 
do that under the rules. 

Mr. Brookfield, comnsel, has an opportunity, will 
have an opportunity to file with the Trial Examiner 
his proposed findings and order. If you want to 
take advantage [34] of that, I will give you from 
now until the first of December. Will that be long 
enough ? 

Mr. Mooslin: That will be satisfactory. 

Trial Examiner Hayeraft: The first of Decem- 
ber to file with me your proposed findings and 
order, and thereafter I will close this ease. 

Mr. Brookfield: I will be back in Washington 
about the same time you are. I imagine that will 
be time enough for me. 

Trial Examiner Haycraft: I think this is not a 
very difficult case, I wouldn’t think. 

Mr. Mooslin: <A copy of the proposed finding 
will be served on Mr. Brookfield as well? 

Mr. Brookfield: Well, you need not serve it, 
only send it to the Commission. 

Trial Examiner Haycraft: You just include the 
necessary copies and they will send him a copy. 
The rules provide that ten copies should be filed. 
You might make that for—well, probably vou bet- 
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ter make it ten. I am not going to try to change 
the rules of the Commission. 

Mr. Mooslin: I will send ten. 

Trial Examiner Haycraft: After you have done 
that I will close the case and render the initial de- 
cision. Then you still have the right to appeal from 
my decision to the Commission, and if you want to 
argue it you have the right to [85] appear before 
the Commission. You have that right. 

Mr. Mooslin: We might also permit you to make 
your initial decision without filing any briefs or 
filing any objections to your initial decision and 
wait until the Commission issues its final order 
and then appeal directly from that order. 

Trial Examiner Haycraft: Yes, you have the 
right to do that. 

Mr. Mooslin: We have the right to do that. 
Thank you. 

Trial Examiner Haycraft: If you want to make 
the stipulation now it would simplify things in the 
future. 

Mr. Mooslin: J can’t see any purpose in filing 
any further briefs on the matter or appealing from 
the initial decision or the right to object to the 
initial decision, but I reserve the right to appeal 
from the final order. 

Trial Examiner Haycraft: Well, you have that 
right. 

Mr. Mooslin: We have the right to do that with- 
out laying a foundation for the appeal by the filing 
of other documents ? 

Trial Examiner Haycraft: No, you have the 
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right to waive, if you desire, the appeal from the 
Trial Examiner’s initial decision, you may waive 
that. [36] 

Then you have the right under the law to appeal 
to the Court from the finality of that decision. Here 
is the way that will work: After the Trial Ex- 
aminer’s initial decision is served upon you, about 
30 days later you will get another order from the 
Commission, not from me, in which the Commission 
ealls attention to the fact that 30 days have expired 
so that that initial decision has become effective 
under operation of law, and then they give you 60 
days within which to file your appeal to the Court. 
If you do not file within 60 days, then it becomes 
final and it stands. 

Mr. Mooslin: It is not appealable at that time. 

Trial Examiner Hayeraft: If you desire at this 
time to waive the intervening procedure in the 
way of appeal 

Mr. Mooslin: No, I don’t want to waive it at 
this time. I can waive it, I suppose, by failing to 
do so, and I will have to wait, but I do not desire 
to waive it at this time because I don’t know 
whether I want to do it or not. 

Trial Examiner Haycraft: I would appreciate 
if you filed your proposed findings if you give them 
in a simple way, limiting them to a general finding. 
If you wish you may waive that. If you waive the 
proposed findings, you have your further appeals 
after the Commission’s order is entered. It will 
help us a little bit. 

Mr. Mooslin: I shall probably file objections to 
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the findings of the Trial Examiner, because the 
findings of [87] the Board are generally identical 
with those of the Trial Examiner. 

Trial Examiner Hayeraft: Well, that depends. 
I think in a case of this kind it would be. I don’t 
think there would be much chance 

Mr. Mooslin: Well, in other words, objecting to 
one would serve as an objection to all. 

Trial Examiner Haycraft: Well, you have that 
opportunity, and you just do as you please about it. 

Then the hearing stands closed. 


(Whereupon, at 10:55 am., November 6, 
1950, the hearing in the above-entitled matter 
was closed.) [38] 


CERTIFICATE 


United States of America, 
Before Federal Trade Commission—ss. 

I, D. C. Daniel, Secretary of the Federal Trade 
Commission and official custodian of its records, do 
hereby certify that transmitted herewith is a full, 
true, and complete transcript of proceedings had 
before the Federal Trade Commission in the above- 
entitled matter. 

That this transcript is certified to the United 
States Court of Appeals for the Ninth Circuit, pur- 
suant to the filing in said Couit of a petition for 
review of a Decision of the Commission; Findings 
as to the Facts, Order to Cease and Desist and 
Order to File Report of Compliance dated July 9, 
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1951, issued by the Federal Trade Commission in 
the above-indicated proceeding. 

In witness whereof, I hereunto subscribe my 
name, and affix the seal of the said Federal Trade 
Commission, at its office in the City of Washington, 
D. C., this Ist day of November, A. D. 1951. 


[Seal] /s/ D. C. DANIEL, 
Secretary. 


[Endorsed]: No. 18104. United States Court of 
Appeals for the Ninth Circuit. David Bernstein, 
Trading as Affiliated Credit Exchange and Busi- 
ness Research, Petitioner, vs. Federal Trade Com- 
mission, Respondent. ‘Transcript of the Record. 
Petition to Review and Set Aside Order of the 
Federal Trade Commission. 


Filed November 6, 1951. 


Py eww P, O'BRIEN: 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
For the Ninth Circuit 


No. 13104 


DAVID BERNSTEIN, Trading as Affiliated 
Credit Exchange and Business Research, 
Petitioner, 
vs. 


FEDERAL TRADE COMMISSION, 
Respondent. 


PETITION TO REVIEW AND SET ASIDE 
ORDER OF THE FEDERAL TRADE COM- 
MISSION 


To Honorable Judges of the United States Court 
of Appeals for the Ninth Cueuit: 


Your petitioner, David Bernstein, trading as 
Affiliated Credit Exchange and Business Research, 
respectfully shows: 


I. 

That your petitioner is now and at all times since 
the commencement of proceedings on the complaint 
of respondent as heretofore set forth, has been an 
individual trading under the names of David Bern- 
stein, doing business as Affiliated Credit Exchange, 
having his office and principal place of business in 
the City and County of Los Angeles, State of Cali- 
fornia, and carrying on a business of Collection 
Agency; that in addition thereto your petitioner has 
used in the past a certain posteard designed for his 
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own use as a Collection Agent in obtaining infor- 
mation from and concerning debtors; that your peti- 
tioner by means of an agent in Washington, D. C., 
mailed said posteards from Washington, D. C., to 
the various debtors, and that your petitioner uses 
the name Business Research on the return posteards 
with the return address in Washington, D. C. 


II. 

On September 5, 1950, the respondent, Federal 
Trade Commission, issued its complaint against 
David Bernstein in a proceeding entitled ‘‘In the 
Matter of David Bernstein, trading as Affiliated 
Credit Exchange and Business Researeh’’ charging 
petitioner with having violated provisions of the 
Federal Trade Commission Act. 

The complaint before the Federal Trade Com- 
mission, hereinafter referred to as the Commission, 
among other things, and, in substance, charged that 
petitioner does business under the name of Affili- 
ated Credit Exchange and Business Research and 
is engaged in conducting a collection agency and 
in collecting accounts owed to others upon a com- 
mission basis contingent upon collection and that 
many of the accounts were sent to petitioner from 
persons residing in states other than California and 
that, further, in the course of petitioner’s business 
in attempting to ascertain the current address of 
persons from whom he is endeavoring to collect 
money due to his clients, the names and addresses 
of employers of such persons and other information 
about such persons. The complaint further sets 
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forth the printed portions of said postcards and 
charges that by means of those postcards and 
through the form and phraseology of those post- 
ecards represents that he is engaged in conducting 
a business research bureau or office or in compiling 
business and labor statistics and that the informa- 
tion requested is for such purpose. That said rep- 
resentations and implications were false and mis- 
leading and that petitioner was not conducting and 
in no way was connected with any research bureau 
or labor statistical office and that petitioner’s busi- 
ness and the sole purpose in sending such cards 
was in connection with the collection of accounts 
and that the uses of said cards has and has had 
the capacity and tendency to mislead and deceive, 
and has misled and deceived many persons to whom 
the said cards were sent and that the erroneous 
and mistaken belief that the trade names used by 
petitioner indicated the true nature of his business; 
that he was engaged in conducting a research 
bureau or office or in compiling business and labor 
statistics and induced the recipient thereof to give 
information to petitioner which otherwise they 
would not have supplied; that the aforesaid acts 
and practices of petitioner as therein alleged are 
all to the prejudice and injury of the publie and 
constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Jul 
Petitioner filed his answer herein (1) petitioner 
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admitted all the material allegations of fact charged 
in the complaint; (2) denied that he was engaged 
in interstate commerce; (3) and, further, alleged 
that the Federal Trade Commission lacked jurisdic- 
tion over this petitioner and that the Federal Trade 
Commission Act did not apply to this petitioner. 


Tye 

A hearing was held before a trial examiner ap- 
pointed by the Federal Trade Commission on No- 
vember 6, 1950, in Los Angeles, California, and 
that said trial examiner made his report on the 
evidence and on the 22nd day of December, 1950, 
the Commission issued its ‘‘ Findings as to the Facts 
and Conclusion’’ and ‘‘Order to Cease and Desist.’’ 
On January 16, 1951, petitioner caused to be filed 
his Notice of Intention to Appeal to the Federal 
Trade Commission and on February 5, 1951, peti- 
tioner caused to be filed herein his Appeal Brief 
together with a statement of the points upon which 
appellate intended to rely, copies of which were 
served upon the Commission. 


That thereafter, on July 9, 1951, the Federal 
Trade Commission did issue its order sustaining 
in part respondent’s appeal (petitioner herein) 
from initial decision of trial examiner. 


V. 

The petitioner herein seeks to set aside the Cease 
and Desist Order issued by the Federal Trade Com- 
mission on December 22, 1950, and that portion of 
the Order issued July 9, 1951, denying in part 
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respondent’s appeal from initial decision of trial 
examiner. 


That the Cease and Desist order of December 
22, 1950, reads as follows: 


“Tt Is Ordered that the respondent David Bern- 
stein, an individual trading and doing business as 
Affiliated Credit Exchange and Business Research, 
his representatives, agents, employees, directly or 
through any corporate or other device, in connec- 
tion with the offering for sale, sale and distribution 
of a collection system, including the use of double 
posteards, form letters or other written or printed 
material, or similar devices in taking on the busi- 
ness of collecting or aiding in the collection of 
accounts or debts, in commerce as ‘‘commerce’”’ is 
defined in the Federal Trade Commission Act do 
forthwith cease and desist from: 


1. Using the words Business Research or any 
other words of similar import to designate, de- 
scribe or refer to respondent’s business or otherwise 
representing, directly, or by implication that re- 
spondent is engaged in research in business or 
other forms of research. 


2. Representing that respondent’s said business 
is other than that of collecting accounts or debts 
or that the information sought by means of re- 
spondent’s devices is for any purpose other than 
for the use in collection of accounts or debts. 


3. Representing that respondent’s business is 
located in Washington, D. C., or any other place 


vs. Federal Trade Commission 97 


than where it is actually located for the purpose of 
misleading the debtors as to respondent’s place of 
business. ”’ 


That the Cease and Desist order issued July 9, 
1951, modifies, in part, the order of December 22, 
1950, in that said latter order acknowledges that 
petitioner does not sell or offer for sale said double 
postcards, and that said order as modified reads as 
follows: 


‘‘Is Is Ordered that the respondent, David Bern- 
stein, an individual trading and doing business as 
Affiliated Credit Exchange and as Business Re- 
search, or trading under any other name or trade 
designation, and his representatives, agents and em- 
ployees, directly or through any corporate or other 
device, in connection with the use of post cards or 
other written or printed material in carrying on the 
business of collecting or aiding in the collection of 
debts in commerce, as ‘“‘commerce’’ is defined in 
the Federal Trade Commission Act, do forthwith 
cease and desist from: 


1. Using the words ‘‘Business Research,’’ or 
any other word or words of similar import, to desig- 
nate, describe or refer to the respondent’s business; 
or otherwise representing, directly or by implica- 
tion, that the respondent is engaged in research in 
business or in other forms of research. 


2. Representing, directly or by implication, that 
the respondent’s said business is other than that of 
collecting accounts or debts, or that the information 
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sought by means of the respondent’s devices is for 
any purpose other than for use in the collection of 
accounts or debts. 


3. Representing, for the purpose of misleading 
debtors or others as to the respondent’s place of 
business, that his business is located in Washington, 
D. C., or any other place than its actual location. 


It Is Further Ordered that respondent shall, 
within sixty (60) days after service upon him of 
this order, file with the Commission a report in 
writing setting forth in detail the manner and form 
in which he has complied with this order. 


NAS 

That the said ‘‘ Findings as to the Facts’’ of said 
Commission are, in material and controlling re- 
spects, without support in the evidence received by 
the said Commission in said proceeding, but are 
contrary to such evidence; that said ‘‘Conclusion’’ 
is not supported by the findings or by the evidence 
received by the said Commission; that the Orders 
entitled ‘‘Order to Cease and Desist’’ are not sup- 
ported by the record before the said Commission 
in said proceeding and are beyond the authority 
and jurisdiction of said Commission, and that in 
particular ; 


1. There is no evidence in the record to show 
that petitioner solicits for collection certain ac- 
counts from business and professional individuals, 
partnerships and corporations located in various 
states of the United States other than California ; 
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2. That the activity of petitioner as shown by 
the records does not place him within the jurisdic- 
tion of the Federal Trade Commission as there is 
no showing that the petitioner is engaged in inter- 
state commerce ; 


3. That under the proofs adduced before said 
Commission in said proceeding, said Commission 
was without authority or jurisdiction to enter any 
order respecting petitioner other than an order dis- 
missing the complaint. 


VII. 

That the said Federal Trade Commission erred 
in taking or purporting to take jurisdiction over 
your petitioner by the issuance of its said ‘‘Order 
to Cease and Desist’’ is erroneous, contrary to law, 
and wholly void. 


Wherefore, your petitioner prays this Court to 
review and set aside said order. 


Respectfully submitted, 
/s/ DAVID BERNSTEIN, 


An Individual Trading Under the Names Affiliated 
Credit Exchange and Business Research. 


Dated Los Angeles, California, the 17th day of 
September, 1951. 
CARL J. MOOSLIN, 
Attorney for Petitioner. 
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United States of America, 
Southern District of California, 
City and County of Los Angeles—ss. 

David Bernstein, being first duly sworn, deposes 
and says: 

That he is the petitioner named in the above- 
entitled matter and in the foregoing Petition to 
Review and Set Aside Order of Federal Trade 
Commission. 

That he has read said Petition and knows the 
contents thereof and the same is true to the best 
of his knowledge, information and belief. 

/s/ DAVID BERNSTEIN. 


Subscribed and sworn to before me this 17th day 
of September, 1951. 
[Seal] /s/ CONSTANTINE M. MOOSLIN, 
Notary Public. 


[Endorsed]: Filed September 19, 1951. 


[Title of Court of Appeals and Cause. | 


STATEMENT OF THE POINTS UPON 
WHICH APPELLANT INTENDS TO RELY 


To the Clerk of the Above-Entitled Court, and to 
the Federal Trade Commission : 


Pursuant to Subdivision 6 of Rule 19 of the 
above-entitled Court, the above-named petitioner 
submits herewith his statement of the points upon 
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which he intends to rely in support of his Petition 
to Review and Set Aside Order of Federal Trade 
Commission against him: 


I. 

That the said ‘‘ Findings as to the Facts’’ of said 
Commission are, in material and controlling re- 
spects, without support in the evidence received by 
the said Commission in said proceeding, but are 
contrary to such evidence; that said ‘‘Conclusion’’ 
is not supported by the findings or by the evidence 
received by the said Commission; that the Order 
entitled ‘‘Order to Cease and Desist’”’ is not sup- 
ported by the record before the said Commission 
in said proceeding and is beyond the authority and 
jurisdiction of said Commission; that in particular, 
no proof was introduced or adduced to show that 
petitioner was engaged in Inter-State Commerce. 


II. 

That in making, entering and publishing its said 
‘“‘Order to Cease and Desist’’ the said Federal 
Trade Commission erred in concluding that the 
acts and practices of the petitioner herein con- 
stituted use by petitioner in Inter-State Commerce 
within the intent and meaning and in violation of 
the provisions of Section 5 of the Federal Trade 
Commission Act. 


Til. 
That no proof was adduced in said proceeding 
before the said Federal ‘T'rade Commission showing 
or tending to show that your petitioner has com- 
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mitted any act or acts, or engaged in any practice 
or practices prohibited by the provisions of Section 
5 of said Federal Trade Commission Act, or that 
your petitioner has committed any other act or 
engaged in any other practice cognizable by the 
said Federal Trade Commission under the said 
Federal Trade Commission Act, or warranting the 
issue by said Commission of its said ‘‘Order to 
Cease and Desist’’; that under the proofs adduced 
before said Federal Trade Commission in said pro- 
ceeding the said Commission was without authority 
or jurisdiction to enter any order respecting your 
petitioner other than an order dismissing its said 
Complaint. 
IV. 

That the said Federal Trade Commission erred 
in taking or purporting to take jurisdiction over 
your petitioner by the issuance of its said ‘‘Order 
to Cease and Desist’’ is erroneous, contrary to law, 
and wholly void. 


Dated: Los Angeles, California, this 16th day of 
November, 1951. 
CARL J. MOOSLIN, 
Attorney for Petitioner. 
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To the Clerk of the Above-Entitled Court: 

The petitioner named in the foregoing statement 
hereby desires the record in said proceeding as 
certified by you, printed in its entirety, and hereby 
designates for printing the entire transcript. 


Dated November 16th, 1951. 


/s/ CARL J. MOOSLIN, 
Attorney for Petitioner. 


Return of service attached. 


[Endorsed]: Filed November 19, 1951. 


